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Arising out of Order-in-Original No. 01-02/Supdt./AR-11/Div-11/2015
24.09.2015 issued by Supdt., AR-ll,Div-11, Central Excise, Ahmedabad-1
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Ahmedabad

ah{ arr z 3rmer rials rr4a i m a za 3me a uR qenRenRR «a; 11\[ ea 3tferaart at
aft 4r garter sea wgd 4 aar &lAny person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

(ii) zafe a cCJ- gtf a m ua #t grRaa Ra wen zu r1 arr i m M ~ "fl ~
quernma ur g marf ii, .m fat quern at qvgr ii a? ag f0#t arur ii mM~ ii m l'j@ cCJ- >lfcl;m ~

hr g{ '(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

arawar at unharu 3mar
Revision application to Government of India :
(1) #tu 5arr rca 3f@/PI, 1994 cCJ" 'tfRT 3 #fa aqai; 11\[~~<ITT ii~ 'tfRT <ITT '311-'tfffi ~ ~2.11, ~

aiaf ynleru 3ma aefl #Ra, Nawar, Rqa +iarca, twqPI, "i!\1!.11 .ffis@, ;:;\'rcr,, cfttr sraa, ia mf, { Rec#t
: 110001 <ITT cCi" ufAT mfm! I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

ADelhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
Vproviso to sub-section (1) of Section-35 ibid :
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(u) qra are fat rg a qr # faff mt u n mT # faff i qitr zca a R 3ala
zycn a Re # ri itma are Rh#l n, ar 7erfufRa&t

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(<T) ~ ~ cpf :f@Fl fcpq fata # are aura zu per at) Ruf fur mar Ti st I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

a#fa Gara6 s«are zycas pram a fez it sq@t $Rea 6 n{sih arr ut gt err vi
Rua a qafa nzga, srfta arr i:rTffif m tfl,<:I <R m me; if faa sf@fm (i.2) 199a 'cfRf 109 am
fgaa fag .-rq "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3llflc;r) · All>llqcll, 2001 # Rm s a 3iafa Raff{e ua ig ~-a if err mTim if,
)fa 3mar a 4fa om hf feta #h mu a #tu-3mer vi r9la mer err-err mTim * w~
5frma fhu sat al;I UrTr gar ~- cpf ~ m 3Rrm 'cfRf 35-~ if ~ .-qft * :f@Flrmer @ton-s aa at uR a9h el#t argy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@Gr 3r4ea a arr ugi i=a v Garg sq?a u sw a it l ra 200/- #laq #l Ur;
sjl ui via van ya ra a vur st it 1000/-- al #h 4rat #l G;4

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fr gca, ta arr zcn vi vars ar4#tu =qrnf@av a qf 3r4he
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tuUT zrca rf@efzu, 1944 ml 'cfRf 35-"&'r/35-~ t 3@1ffi:-

under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) aiffn pcnia a iifer ft mr fr zyc, bu srrz ye v hara r@arr =nrznf@rawt
fcrffl~~~ rf. 3. 31R. *· ~. ~~ cITT -q-cf

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

0

0

---3---



-·

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(4)

0
(5)

(6)

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

=4rznrau zgca rf@,fu 497o zrr isgtf@ #1 r4qr-1 siaf feiffa fhg 3aa1fan am2gr zqenfenR Rfu ,tf@earl am2 r@a #l va uf u 5.6.so h arr4 gee
fea an 3traft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr 3jh if@er mac#i at fir a ah faii l 3it aft en 3naffa fhu Grat ? ut # gee,
ah{tu wnea zyca vi hara 74)4ta =nrnf@raw (arfRqf) Rm, 1gs2 RR &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ft gca, a4hr wnaa zyca vi hara anal#h arnf@au (Rre), #a uf 3flat # mra i
afcr #iar (Demand) gi s (Penalty) nl 1o% a sa #el 3a k izrifa, 3rf@raa qa5 10

cR1$~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a£tr 3eargra3lhara a#3iii, snf zhar "airRR7ia"(Duty Demanded) 
3 ·

(i) (Section) is up aaza feeffr if@r;
(ii) framaa hr@dz3f#6 uf@r;
(iii) hr&dz3fee rai afr 6 4 a«a2zrfr.

es q a&a'ifa 34h'uzu& armRtcm ii, arfl' afRa ah #fur#a fen arm&.
?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

arrgr a ufal f@au hwar sgi sra 3rrar grca auz Raffa gt at jar far n grea a
Y"' y, 1 .:, .:, .:,

10% garter 3i srzi ha us Rafa gt aa zvz a 10% 3a1arc# R sat al
3 ?

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

Mis. Bodal Chemicals Ltd, Unit-III, Plot No. 2102, Phase-III , GIDC, Vatva,

Ahmedabad - 382445 (hereinafter referred to as the appellant) against OIO No. 01-02/

Supdt./AR-II/DIV-II/2015 dated 24/09/2015, (hereinafter referred to as "the impugned

order"), passed by the Superintendent, Central Excise, AR-II, Division-II, Ahmedabad-1.

(hereinafter referred to as the "adjudicating authority"). The appellant are registered with

Department having Central Excise Registration No. AAACD5352MXM003 and engaged

in manufacture of Dyes Intermediates falling under Chapter 32 to the First Schedule. of

the Central Excise Tariff Act, 1985. The appellant is availing Cenvat Credit as per Cenvat

Credit Rules 2004.

2. It was noticed during the course of Audit that, the appellant has wrongly taken

Cenvat Credit on goods falling under chapter No.72 & 68 of the Central Excise Tariff Act,

1985, as Capital Goods which are not falling within the purview of the definition of

Capital Goods given in Rule 2(a) of the Cenvat Credit Rules. 2004 amounting to

z.49,266/- during the period May-2914 to March-2015.

3. It was also noticed during the course of Audit that, the appellant had cleared M.S.

Scrap without payment of duty amounting to ?16,833/- during the period December,

2013 to March-2014 and for the period August-2014 to March- 2015, without fulfilling the

duty liability.

3. The adjudicating authority has decided the S.C.N. as under:

(@) Disallowed the Cenvat credit amounting to .49,266l- and

ordered for reversal/recovery of the same under the provision of Rules 14 of

Cenvat credit Rules read with proviso to Section 11A(1) of the Central Excise Act,

1944.Also drop the demand of z.5,82,638/- being the service tax paid on

transportation and treatment charges of spent Acid.

(ii) I order to recover an amount equal to the duty amount on transaction

value of capital goods cleared as scrap to the tune of z.16,833/- in terms of Rule

14 of CCR,2014.

(iii) Ordered for recovery of interest at the prescribed rate on the amount

wrongly availed Cenvat Credit under the provision of Section 11AA of the Central

Excise Act, 1944 readwtih Rules 14 of Cenvat Credit Rules, 2004. Also appropriate

the amount of z.703/- paid as interest for the demand of interest for the period

July-2014 to March-2015.

0

0

Imposed penalty f .10,000/- under Section 11AC of Central Excise Act,

1944 read with rules, 15 of Cenvat Credit Rules, 2004.
(iv)
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4. Being aggrieved with the impugned order appellant preferred the present appeal on

28.10.2015 on the following grounds.

(I) The adjudicating authority has not given any reason for not considering the

submissions made by the appellant, orders of the higher appellate forum, is thus

violative of principal of natural justice. The impugn order having been passed in

violation of principles of natural justice is required to be quashed a set aside.

(II) The onus of .the department to prove that the Cenvat Credit taken .on the above

products were not to put use as claim. No effort at any stage made by the

department the ascertain the use as of the product on which Cenvat credit taken.

5. The appellant had referred and relied on the decision of (1) the Hon' ble Tribunal

in the case of Hindustan Steel Ltd, Vs. state of Orissa reported in AIR 1970 sc

(253) (1979 ELTU 402), (2) Indian Plastics Ltd. Vs CCE reported at 1988 (35) ELT

434 and (3) Swastik Tin Works Vs. CCE, Kanpur reported at 1986 (25) ELT198

(Tri.)

Personal hearing in the matter-was held on 23.05.2016 wherein Shri N.K. Tiwari

Consultant, appeared on behalf of the appellant and reiterated the submissions made in

their memorandum of appeal.

6.0

0

7. I have carefully gone through the impugned order, appeal memorandum and

submission made by the appellant. I find that the appellant has availed Cenvat Credit

amounting to z.49,266/- on M.S. Channel, M.S. Beam,Bars, Plate and Angles etc. They

argued that the cenvat credit on the above goods was not taken by them under the

category of capital goods but taken under the category of inputs; the said inputs were

put to use in the manufacturer of capital goods or in the maintenance and repairs of the

capital goods installed in the factory. In support they have relied upon the decision of

various case laws. However, I find that they have argued that the said inputs were put to

use in the manufacturer of capital goods or in the maintenance and repairs of the capital

goods installed in the factory without giving any evidence in support of their contention. I

find that, vide Notification No. 16/2009-C.E.(N.T.) dated 07.07.2009, an explanation had

been inserted in Rule 2 of the Cenvat Credit Rules, 2004 so as to clarify that " Inputs"

which are eligible for cenvat credit shall not include cement, angles, channels, CTD or

TMT bar.

8. As regards, recovery of central excise duty amounting to ?16,833/- on the MS

Scrap sold by the appellant during the period December 2013 to March-2014 and for

the period from July-2014 to March-2015. On appellant has availing Cenvat Credit as

per the provisions of Rule 3 (5A) of the Cenvat Credit Rules 2004, if the capital goods

on which Cenvat credit taken, if removed as scrap or as waste, the manufacturer has

shall pay an amount equal to the duty leviable on transaction value. In present case, no

evidence brought on record which suggests that the scrap sold by the appellant was

generated from the capital goods·on which the cenvat credit was taken by the appellant.

Therefore I find that appellant were required to pay an amount equal to the duty leviable
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on transaction value works out to z 1,36,195/- in terms of Rules 14 read with Rule

3(5A) of the cenvat credit Rules 2004.

9. In view of the above, I pass the following order:

ORDER

l]..h
(UMA SHANKER)

COMMISSIONER (APPEAL-I),
CENTRAL EXCISE,

AHMEDABAD.

Date:231 572016

(N.I.S L Kl)
Superi I ndent (Appeal-I)
Central Excise, Ahmedabad

By Regd. Post AD.

To,
M/s. Badal Chemicals Ltd, Unit -III,
Plot No. 2102,
Phase-III, GIDC,
Vatva,
Ahmedabad - 382 445

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-I,
3. The Deputy/Asstt. Commr. Of Central Excise, Div-II, Ahmedabad-1
4. The Superintendent, Central Excise, AR-11, Div-II, Ahmedabad-1
5. The Superintendent (System), Central Excise, H.Q., Ahmedabad-I for uploading the
order on web site.
6. PA to Commissioner (Appeals-I)

_'Oard File.

0

0

I reject the appeal filed by the appellant and upheld the order.


